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desire to contest the will with her in a direct action, and to show 
that no such will was executed. On the other hand, a refusal 
to probate the will places it beyond the power of the applicant to 
set up her rights under the will, against any other person. 

It is therefore ordered, adjudged and decreed by the court, that 
the judgment of the lower court be avoided and reversed ; and, pro- 
ceeding to render such judgment as should have been rendered in 
the lower court : It is ordered, adjudged and decreed, that the 
will of Daniel Clark, dated New Orleans, July 13, 1813, as set 
forth in plain tiff's petition, be recognized as his last will and tes- 
tament, and the same is ordered to be received, recorded and exe- 
cuted as such ; and it is further ordered that Francois Dusuan De 
la Croix be confirmed as testamentary executor of said last will and 
testament, and that letters testamentary issue to the said De la 
Croix, and that the costs of this proceeding be borne by the suc- 
cession. 

Lea, J., who had been also judge of the court below, at the time 
of the offer of the will in question for probate, dissented. 



In the Court of Errors and Appeals of the State of Delaware, 
October, 1855. 

UNION CHURCH OF AFRICANS VS. ELLIS SAUNDERS. 

Under the voluntary system of church government, in this country (except, it would 
seem, in cases of actual endowment), a mandamus cannot issue to compel the 
trustees or members of a particular church to admit a minister to the exercise 
of his spiritual functions, and this, though he may have been duly appointed 
thereto by the superior ecclesiastical authority, — e. g. by a Methodist yearly 
Conference, — especially if the right of consent is reserved by charter or agree- 
ment to such trustees or members. 

The opinion of the court was delivered by 

Johns, Ch. — The Superior Court, on the petition of Ellis 
Saunders, having awarded the writ of mandamus, commanding the 
Union Church to admit him to the exercise of the functions of his 
office, the case has been brought before this court by writ of error. 
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In the record certified and the assignment of errors, we have pre- 
sented several questions for our consideration. It does not appear 
necessary to notice all the objections, unless we should be of opinion 
the Superior Court had jurisdiction. This question of jurisdiction, 
as the most important, I shall therefore proceed to consider. The 
writ of mandamus is a legal remedy for a legal right. The peti- 
tioner states the injury to be the refusal of the trustees of the 
Union Church of Africans in Wilmington, to admit him to preach 
in the said church whenever he may see proper so to do, and to ad- 
minister the ordinances and discipline thereof, and to exercise a pas- 
toral charge over the same, and asks the aid of the secular court by writ 
of mandamus. The party thus seeking the interposition of the civil 
power to enforce submission to the exercise of his official functions, 
founds his right so to do, upon the discipline and usages of the 
Methodist Church, and alleges that by virtue thereof, he being an 
elder minister, it is his duty and right to preach in the said, Union 
Church in Wilmington, whenever he may see proper so to do, and 
to administer the ordinances and discipline thereof, and to exercise 
a pastoral charge over the same. These functions are spiritual, and 
emanate from and are conferred by ecclesiastical authority. It is 
not stated that any endowment exists, or any temporal emolument. 
Upon this ground there could be no color for sustaining the appli- 
cation. The English decisions recognize the right to the office of 
rector, as involving a legal right, because the established church 
being a constituent part of the constitution, has a legal foundation 
and consequently a legal existence. Hence the rector is seised of 
his church and glebes, and if dispossessed may have remedy by writ 
of mandamus, which is a legal remedy for a legal right. Under 
their toleration acts, by analogy the same jurisdiction has been ex- 
ercised. As in the case of Rex vs. Barker, 3 Burr., 1268, 
the church being endowed by deed. Justice Foster remarked 
" here is a legal right. Their ministers are tolerated and allowed, 
their right is established as a legal right and as much as any other 
legal right." But in England if no legal title and no endowment, 
the writ of mandamus will not be awarded, and has been refused. 
Thus in King vs. Bishop of London, 1 Term R. 333, which re- 
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sembles in some respects the present case, Lord Mansfield remarked, 
there is no color for granting the writ, the office is not endowed, 
it depends upon voluntary contribution. In 4 Term R. 125, a 
similar opinion is expressed by Lord Kenyon. Such has been the 
judgment of eminent judges under a system of government uniting 
Church and State. But in our country, and in our State, where 
the constitution declares " that no power shall or ought to be vested 
in or assumed by any magistrate, that shall in any case interfere 
with, or in any manner control the rights of conscience in the free 
exercise of religious worship," it would appear reasonable to con- 
clude, that all ecclesiastical offices and functions are excluded 
from the jurisdiction of the civil courts. 

Regarding the ecclesiastical system as based upon the voluntary 
principle, it therefore has neither legal capacity nor legal existence 
and is incapable, sui juris, of acquiring or holding temporal pro- 
perty. Hence the necessity arises for acts of incorporation, or 
trustees by deed, for the purpose of acquiring and holding property 
through the instrumentality of lay corporations or laymen. But 
the church in its ecclesiastical order, functions, and discipline re- 
mains intact, free from, and independent of the civil or secular 
jurisdiction. 

In accordance with the principle of the English decisions, we 
find a case in 4 Harris & McHenry's Reports, page 448, which sus- 
tains the civil jurisdiction on the ground, that the church was en- 
dowed ; but admitted that emoluments depending on voluntary con- 
tribution, would not be sufficient to warrant the court in issuing a 
mandamuS. The present case presents no such question for our 
consideration, there being no endowment or permanent interest. 

But it has been urged in support of the petitioner's right, that he 
being an elder minister, qualified according to the discipline and 
usage of the Methodist Church, is entitled to the use of the said 
" Union Church," in Wilmington, by virtue of the second article of 
the agreement which was executed and recorded at the time when 
the religious society was formed and their trustees created a body 
corporate in conformity with the provisions of the general act of 
1787. 
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The second article declares " the said corporation shall have, 
hold, possess, and enjoy the temporal property in trust for the 
religious uses of the ministers and preachers of the said Union 
Church, for them and their African brethren, and their descendants 
of the African race, duly licensed and ordained according to the 
discipline adopted by the corporation." From this, it would seem, 
that no such right could be derived from a license and ordination 
conferred by a yearly conference, composed of persons not members 
of the said corporation, but acting independent of it, and in conflict 
with the articles of agreement, although such action may have been 
in strict conformity with the ecclesiastical order, and discipline of 
the Methodist Church. 

It is apparent from the articles of agreement, that they were de- 
signed to establish an independent church, subject to the control of 
the corporation, exclusive of all other influence over its temporal 
affairs and property, except that of the members of the corpora- 
tion. That this was the object contemplated by the written agree- 
ment, is manifest from the express provisions contained in the sixth 
article, in the following words : " that no minister or teacher shall 
be privileged to preach or exhort in the said Union Church, but 
with the consent of the trustees and a majority of the said corpo- 
ration ;" and at the close of said article "that the by-laws and regu- 
lations which shall be made by the trustees from time to time, to- 
gether with these articles of association, shall be deemed and taken 
to be the true foundation of said church and the foundation on which 
the said corporation shall exist." 

If then, we allow the agreement of this religious society its legiti- 
mate effect, there can be no doubt, that without the consent of the 
trustees, no minister can have a right to use the pulpit of the said 
Union Church. The action of the annual conference, set forth in 
the petition, cannot annul this provision, so clearly expressed in the 
sixth article, and relied on in the return made to the alternative 
mandamus. 

Under this aspect of the case, it is only required of us to decide 
whether the authority of the yearly conference is paramount, or the 
written agreement of the members of the association ; the law of the 



382 ABSTRACTS OF RECENT AMERICAN DECISIONS. 

church or the law of the corporation. The civil court has no juris- 
diction to enforce the former, and cannot disregard nor annul the 
latter. Therefore, I conclude that the Superior Court erred in 
awarding the writ of mandamus, and that the order for the peremp- 
tory mandamus ought to be reversed and declared of no effect. 

Judges Milligan and Houston delivered separate opinions, 
concurring with the Chancellor, and the order of the Superior 
Court awarding the peremptory mandamus was reversed. Chief 
Justice Harrington dissenting. 
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Supreme Court of Pennsylvania, January, 1856. 

Attachment — Assignee for Creditors. — Where an attachment in execu- 
tion is intended to reach a debt, the debtor of the defendant, and not one 
who merely holds the evidence of the debt as an assignee for creditors, 
must be made garnishee. Hence, where to an attachment against such 
assignee, he stated in his answers that he had not collected any part of the 
debts assigned, and that he considered them almost entirely worthless, 
which was not controverted, it was held that no judgment could be given 
against him with respect to them, but only for the money admitted to be 
in his hands. Stewart vs. M'Minn, 5 W. & S. 100, explained to be a case 
in which the assignee had, by the form of his answers, made himself per- 
sonally responsible for the debts assigned. M' Connell vs. Raiguel & Co. 
From District Court, Allegheny. 

Attorney at Law — Trust. — The rule which prohibits an attorney from 
acquiring an interest in a thing, about the title to which he has been pro- 
fessionally consulted, or with regard to which he has conducted a suit, 
does not terminate with the relation of counsel and client, but is perpetual 
in its character, and follows the title of the client into whosever hands it 
passes ; and any purchase of adverse claims, of incumbrances or the like, 
by him, will be in trust for the person holding that title. Henry vs. 
Raiman. From Somerset County. 

BiUs and Notes — Partner. — A, a member of the firm of A, B & Co., 
made a note in the name of A and B, to his own order, and endorsed it with 
his own name and that of the firm, all in his own handwriting, and had 



